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STATE ArrORNEYS GENERAL 
A CoIIImucdcalion From the CbiefLqpl OftiCCQ 

Of the FoUowm,-SuuOl 

Mr. BMC LIndley, Deputy Caullse1 to the Prasldent 
the White HD1iSC 
1600~A_ 
Second Moor. West Wl1I8 
Waabington,. D.C. 2OSoa 

R.e: A1t&lmn Omml TW"p» Utiptlon 

. Dear Bruce: 

.. 

We are writiIla widll'I!Spec:t to !be prop0se4 ~ ~tiOI1. 

On Marc:h21, 1991,1 twmly-one ofthc AlIomeys Genora1 sipecialeltlement agreement with 
8rooko Croup, Ltd., I.Iggott &: Myel'll and the Lisgott Group (collectively rd'erred to .. "Uggeu"'). 

ThaJlncbpia of the ~ wu (1) an ,drnjslj/lA by Uggctt thalllllOkins causes health 
problems, ;ac!ndingl1lag C4I1Q:(. bean and vuaJ/ar dlsease and emp~ (2) au Idmjujcm that 
nIcodncia Idd!ctiw.IIld (l) In ~ 1ba& the laclu&tly hu tatcctcd chiIdteD. No tobacco 
COIIIpaDy had publldy IdIniUccI uq oftbae lmportant point& and III were vipuu.IIy contestiDg ca 
ofthesc fiGI3 in Uliptiolllnd ill III other public: statements. Indeed, these filets have been bitterly 
contested by the ladusuytbf awr fiHty)al'S. Since the settlement, Liggett' • CEO. Bennet LeBow. 
has testified that llicollne Is Iddidlw amJ tIIBt smoIdng causes caacer IIIId otItcr diseases. All of Ihese 
stalell1Cllta are unprecedented coming fi'om a member ottho tobacco iIIdusuy. 

tgjUUl 
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Nt. BNCC Undscy 
AuIJI.ISt 19, 1997 
Pl8e2 

Moreover, since eNerins into its settIemClllJ, Ussctt bas taIceD numerous sisnificaat ~ 
whldl have demoastratcd ita utmost good &iIh In bniaJcina with put tobacco IndustIy llOncIaet. 
Those mIom iIIvoIve notOllly ~with thO AttorneY- GeatnI and others In \awmiU IIpinst 
1ho other tobarw companIcl, but a1so wilting publi" health JP'OIIP' anAl SOVl!l1llllel\t8l allides In 
s: ;' iuS to resolve smoking and health iuues. Tbesa actions SO.well beyond the letter of Liggett' II 
lCttlemcllt qreemema. For example: 

• On 1unc 12, 1m, Beondt LeBow testified bc:fbre tho Maasachusetts Department of' 
l'ubIic HealIh in tlavor of a MassaGbuIoUa' mt.e law that would compel ~ tobacco 
oompanlcs to disclose tho Ingredi.IIUS In olsarettes 011 paelcagjng. The other tobacco 
compardes IItrOII&1Y oppoae thit legblation. 

• all. July 21, 1997, Bemen LeBow testified, U II plaintiffs' witnesa In the t1lgbt 
attendants' dus attIon against the tobacoo hWIstry in Florida (a caso that Liggett 
bas not 1CII1cd). that smoking eauses various diseases ItId that smoki"8 is addictive.. 
No tobacco lXIIIIpany CICCCIltivc bad ever testified to these important points. In filet, 
the tobacco companies continue to eontcst these (acts in pending ratigation and 
e1sewllere, lI.otwithsta1Idlng their promises In the proposed global resolution. 

• Liggett has &led toba~ indwtry joint-dcf'ensc priYlleged documenta with various 
court. around the country, 010118 with IDCIDOrIlllda optaining why Liggett beIiewI 
these ae1ect doaunellts should be produced to the Atto\'nS.YS General aver the 
privilege claims of th" other tobacco c.oIDpanis. CertaIn of these important 
documents have jwt been made publlc in the State ofFlorida' s lawsuit. 

• Liggett c.ondl.K:tcd for thli bcnc:6t oCthe Attorney. General and their outsidccounsel 
11 tour of I.iwtt' s mamafiIcturing plant o1oug with an informative discussion 
coocc:ming the process of IlllllU&cturinS ciprettes, and ~ scheduled the same tbr 
represenl&ti~ &om the Uni.tecl States DcparunaIl of&ea1th and H_ ScrvIcca. 

• lJggdt has mads variow c:um:ntly-cmployed sc:lentist. BIId rcseardIers a...nable 1br 
informational inteMCIW$ conducted by the Attorneys General and their autsicle 
IXlIJMCl 

Liggett is working with FDA oftialals and pubUc heslth and toba~ expcna 
(Including Dr. Dmd Bums) an various cri1h:olsmo\dng and heolth issues and all 

dc:vc1Qping means for their !oll3·tenn resolutiOIl. 

~UUo,l 
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Liggett has wilted, and continues to "Wist" the Federal Trade Commission, the 
Dep;vunent of~ ~ staft'memberw, Sfatc '1eaciet UId 08kia1a and 
others in their various fnVllStiptfons of the tobacco bIduItIy. 

Uggeu Ia ~ fidfilllns its agRIIIIMIIt to tum Stato' I evl.denca, which indudes WIIiviIIa 
rhe attomey-cliem privilege and pnwIdIng wlta.euet to the atatea. 

LisseIt' • undenalcfngs were ~ IIIIIi 11"0 believed by many of'us to Iuwe been a f4ctor 
in the wiDin8"css orrhe incIustIy to dI&adI resoIu%ioa. 

Ulldet the letdemr:at ~ vdth rheAltameys General, Lissctt is required to pay to rhe 
ICttIing IItar.es as tOlIows: 

6.3 Subject to the tams of this Agreement, Lissett shall make die 
following pa)'lllCllb: 

6.3.1. All inillal payment ofS2S million dUll 120 days from rhodatB 
of Ii Future AtIiIiaze TnInsacIion; e.nd 

6.3.2. Subject to the provisions of Sections 6.6 - 6.12. p&yment$, 
each equivalllllt to 2$% ofJ..iueu' • Pretax Income, due 120 d~ 
aftettheend ofcadJ fisc:alyear of'Liggett. The 1irJt payment IhalI be 
made with respect to the first filii fiscal )car commenclPg after the 
date oCtbIs SctJlt:mellt Apemcnl 

6.4 IJsgeU IhaII pay tho reasonable and l'''IlCSlaty expenses ofrhc 
gdmtnistnd~ aUocuIoo. IIICl distribution of the Settlement FlUId; 
provided thU tJssdt shall DOt be ob1lgatecl to pay more then $1 
million 1ft ~yearf'or auda ~ 

6.S SInce theSmI"..., Dcfaldanu arc providing hi~ric;: «lid wluable 
coopcrallon and otherCONide:ntions UDder tbIa Aareemant and the 
MandatoI)' Class Apemeot, the mtIGU$ payable hereunder to the 
Setttealltllt Fund tbIIl rcpmeut the mulmum II110UIIU payable to the 
Settlement ibne! under this AgrcemCllt and the Mandatory CWs 
Asreemcnl 

c ••. ·•• 

In itc08ldlion oCtile VIluable colll"ribudoi1 ofUggett Section S.l arrhe settlement Agr~c:nt 
provides: 



Mr. BtuceLindsey 
.Anaust 19, 1997 
Pase4 

S.l 8tFeGIivo upon tha exewtiOlL ~ the ~ Galeral and 
thelr nspective c;owI(II1, eAch I8J'CCI (a) to. __ beat dIbrts to 
ensure thu tIID finaIIdal terma, tIIIlnd-! obUSIIions or linamial 
conditions ofmy Global Sc:ttlcmbnt are no _ oaeroua on. or leu 
favorable to, BI'OOb Ckuup cd Liasett tlwnho 1iDanda1 term .. 
finaaeial obUsations or fimnaiaI oon4itiODl of 1hIs SettlllDlClU 
Aarccmeat, lUId (b) to issue a public atateQ\eDt substanti.Dy In the' 
fbUowing rorm lUId IUbstImce: 

ThIl bistorlc; scuIcments c:atcml into by Ussca. wbcreby Lisgctt bu 
aatted, among other thia&s. 10 provl4o filii coopetatIon to twMIly
tbrcc A1tomayI GC!llcralIIId to C:OIIICII' to PDAregu1Gon oCtobacco 
marketing. 11"0 a major advance ill our cftbns ~o prevent srooking by 
cbiIdren and adoiescentJ and to ensure tbat the tob~ indl,quy 
l'IIarkets Ita produeta 1awfbIIy. AQCOrdInsJy, the undersigned 
Attorneys Geaenl wiI1 uae their be8t dfmta in Congress end 
clxwhete to ~ that a:tr'J 5UdI illdusby-wido resolution provide for 
finaDCial tcnJIS for Usgett that reflect appropriate recognition of 
J.Jsgatt' $ cooperative cft'orU. 

Thc1lmll$ otChe proposed lndusIIy~de resolution requltc$lJggett to mako payments tV In 
elCCCSI of'tbose RqUlrcd by the Auomoys' Geuetal scttIeusenl. The Attorneys General who KttIed 
with 'Jasctt believe t1W Liggett deserves special consideration with respect to tho firwK:!g! tI!nJI!! of 
the proposed resolution. 86C111sc ot Usgett'l valuable role and its wIIJin&ness to tum State'. 
evidaIcoandwithLlsgdt's permissiOll, wnlBPltbatIJsgeH', financ:ial obllgUiOllS be as follows: 

111I.1~aUlLDOC 

Liggett shall b&vc 1\0 Qblisatlon with respect to the S10 bftlion up 
bat payment. 

tJaseU IhaII be exeuscd &om a:tr'J ottlle requited per yeQ" payments 
to the extent dw its marbt ahare b DOl more than 3~. 

To the exleIIt dtat Liasett', shares Wet CIlCceeds 3Y .. it shall be 
required to pay its dw'o of the annual paymeota required by any 
legislation on me amount OVl:r 3%~. 

~ vv ... 
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Mr. Bruoc Lindley 
AuplSt 19, 1Sl97 
Pase S 

We were UIIIIbIe to get the Indus1ry to agree to this propoJll, but Ccc1 strona\Y that Li&Jett 
deserves special COIISIdl!ntion Sx- turning Slate' , evidence and for aW:ing the blstoric IIdmiaiou 
Liggett has made. 

We would be glad to dlla'ss this with you fiuther III\d request the oppottuaity to do so. 

Sincerely, 

AltotMy Gcn otCa1ifomia 

~~dOrt? -
Attorney General ot'ColU1eClicut Attomey General of Florida 

Attorney GenetaI ofnlinois 

Altomey GeIIeral onawa 

Cm6Ls8: ~!, 
C8r1aJ. vall 
Attorney General oflCansas 

4~ OMOOt'e 
Attorney General ofMassa.chuwlS Attorney General ofMi~ppi _ 

U.J4IOIaLD.OOC 

Ij!J 000 
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f~~ fLu;. elL 
Peter Vemiero DCIIIIiI C. Vacco 
Attomoy GenaraI of New ICI"Iey AItomey GePcnl ofNcw York 

~d' 
DIew Bdmolllbon 
Auomey General ofOlclahoma 

};d~f1o,,' 
Attorney Geuera1 ofTexu '*' 

~w(;T' 
Auomay General of West VugInIa 

cc: Honol1h\e PblI CsrIton (viafacsimlk (9\9) 827-5487 8IId mail) 
Post OfIIce Box 67 
Pinetops, Nonh CvoIln& 21864 

~lCa8owitz, Esq, (lIIafot!.sbrrl1e (2J2) 506-1800 aid mall) 
Kasowitz, BentOn, TotreS & Fri-dman 
llOl Avawa of the ArmIric:u 
NcwYorlc. New York 10019 

A ftoilluQoa ~ pmI404by dae NciGaaI A ;\tIi\lQoC A1S«DI!fs GcocnL 
7S0 F'IIWI SInd, NIl, SUIre 1100 

W 'f BI"" nCo ~ 
p-.: (202) 3l6-«IOO 

fee; (lOll <401-7014 

11 .... flUua.tJOC 

~UUI 
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tm'tB August; 20, 1997 
TXNE 5,00-6,00 PM (BTl 

»S",IICJRI[ me: 
PROGRAM1t' Tb~ CaVUto Buainess 

Karen Gibbs. anchor r 

In our Bus;l.ncss And The Seltway segment, shoul.CI 
Liggett be left out of t~ tobacco settlement? TwentV of 
the nation's At~o~eys General Bsking President Clinton 
todar to procect the Li~gett O~p from the financial 
~Qna ties inclu4e~ i~ the proposed tb%ee hundred and 
9ixty~eight b11110:0. MIllar tol:lacco soSt.tleJ:Ient.. L.l.ggett the 
makor of cigarst:!:o brands 11lce Lark. Cheillterf:i.el.d aP.d ~&%<I. 
says the conditiolU! of the !!eaJ. would virtual.l.y bank~pt 
the company. L;l.ggett chaired by Flo~;l.r!a business~an 
Bennett LeBow broke ranka with the t:obacca industry to 
fo~e ie's own settlement in MarQh of 199'. The At.torneys 
General say this cooperation shou1d exclude Ligget.t from 
p~ng the te~ b111iol1 da11ar penalty called for :in ~he 
t: eco agreement. 

Joining \19 now to discuss this :I. ... ue 1" Conneet:icut 
Attorney General Richard Blumenthal. Mr. Blumenthal thank 
you very mueb for joiDing us ... 

P.ichs.rfl Blumenthal (At.torney General, COnDect:i.c:ut): ThlUlk 
you. 

G1bbll , Why do l'QU think LiSgeet. sb.oul.d be excluded frotll 
th.i.. tobaeeo deal? ... ,. -

Blumenthal. We are ABkin~ the preeidene to reoogn1ge two 
facts about Liggett. Fi~$t of all 1t5 market ahara 1s 
reAlly relat;l.vely small, lesB than two percent of th~ total 
United States aalea. 'JI<1d seccnd, it bas turned stat .. ··~, 
evidence. It provided critical cooperation by admitt~ 
that nicotine is ad4.l.ctive. that ·ita product:G and .11 
tobacco products·cause cancer and other deadly diseases. 
;IIJ>d by tost.ify1ng act1."vely in court, not. only 1.n the 
Floriaa Case involving atewcxdesaes _~ are claiming 
dama.ges from I';econd hand 6tl\oke. but 1n other proceed.1ngs 
around the countzy, fwmicMng very. very impQrtant 
AocUMents that are ~&lly oe explosive :l.mp~ot in many of 
the,.e litigatioDs. 

And WQ think that kind of aotion On its part, eomLng
claen ~i~h the ~rican people really mo~~ts Chis kind of 
FUA oIid~nuttefT!ll fI( I/IIJh .-n~. __ ,.,."",_,., rout'- VMS oIfbz. 

~.""".w"'''''~~I'U''''''''.'''''''f'IIIIk~''''''''''''''''''''''''''''''''''''''M".If.~ 
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re=o~~~ion. Not in granting it total exe~ption because we 
are asking that that k:!-nd of I:."ecogn:ition be II.c<:"C'rded i .. 
fLnancial te~, bue chat penalty ~e so~awh8t lessened. 

Gibpsi Wh&t about the financial agreemen~ ~iggeet ~cruok 
With the Attorneys Qen&~l in March of '95, twency-fiva 
million dollAr fine aad then twenty-fiVe percent of pre-tax 
p~ofit5 for the next twenty-five ye~a? SomA Gay ~hat 
IA.gget:t aan't .. ven ~e that. 

Blument~al: t think Llg~ett ~1l1 be able to p~1da for 
twenty-five percent of its pre-tax p~flt. beeause after all 
at same point it will be hopefullr mo~e profitable than it 
is now. Even with the limited market share that it has, I 
don'l;. think that agreelll&a.t will banlcr~t the coalPAny I:>y any 
meana. And ~igget.t. d:i.d agree to it. We iU:'e asld.ng si1llPly 
that it be h~ld ~~e6a ~~ effect, for cooperat1ng with 
th~ states and with tho Un1ee4 Statea 1:11 pro~~ng ehis 
Cl'i:eic:al doC\llllent;u:y QJ:>4 otho¥" avidenQe in SUPJ!O::"e of our . 
c:onteft~ion that tobacoQ kills people, that it'. addictive. 
~hat tbe tObacoo C~~06 have ta~eted Children. That 
kind of ~a~ i~ortan\: cooperation aUght eo be reaogni~e4. 

G1.Db". Wall why shou.ldn't they jueot go b~t;"\lpt or O\l\: of 
bu.si:l1ose' 

Bl.Utuenthal. well if they are permltl:ed to go :banlcrupt 0,,
out o£ business, first of all their cooperation will be 
.1l1lpe;r:Uled. 'l"he1.r cooperat1otl lllay I'ot only be important 
but necessary if the overall global settlement dossn't come 
thtough. because we Ln Connecticut and elG$whare erauud the 
country are puxsuing our law suits against che ind\\str,r. 
Sacond its market share WOn't simply disappear. 1t ~ill be 
&beo>'bed :by oth .. ;;- cOlIIPanies. Those peopl.e who azoe addicted 
to tbB Liggett p~ctd will e1mp~r sw1~oh tooche~ 
pr04~ots and we ~'t Bolve the prOblem simply by 
pBrdJ:i.tting 0%" forcing L1gga"t to go l:Iankr\lJ?t-

Gibbs;: Prellident: Clint. ..... "'ants to tacJc on another f~ftll' 
billion dollars in fines to tnalca up for A .:ax break in the 
mo~t recent budget deal. Will that k~ll this tobacco 
aSJ:t;"eement? 

Blu~eutbal: Definitely not because tho fifLl( bil~ion 
dollar tax break which the .:obacco compani~s succeQded in 
achie~ing, lit.~al11 at the dead of night in the last 
moments b~for. congress pas4ed the bill. is in fact a 
breach of the agreement and We have so written to the 
industry :alling tbem that they haVG breaehBd t~e 
agreerner:.c. 

Gibb.: All right Mr. alumenthal. thank you very much for 
joining us. 

Blumenthal: Thank you. 

Ll!:J UU., 
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"",Mr. 

rransCI'lpt 

A group of Acr;o:r.neye Ge=ral. \lX9"iJ>g t:l:Ie Whice Rouse CO 
p:otaOt Bennett LARo_'s Liggett G~up f~m financL~~ 
p6rtalti .. s in the P¥'OPossd tob;1CClO se1:Usllltmt.. LeBow was 
InSlt1'\,muIIRelll in itU.t.ia1:i.tI!4' tobac:co talk<! by becoming the 
first c1garette executive to ad~it tobacco ia addictive. 

i tI ti 
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The World Today 

Leon Har~iB.' co-anchor. 

,., - ,..~ -41 __ 
/fI~_' ... -

"'''''''0- - -/1111 ....... "',,..- --, -..... IPII_., 

Transcript 

Aetornays Genoral from twenty stataB ~t the ~te 
SOuse to go II. little easier on the Llggett Group, ~hat·s 
the G~lest of the tabacdO oompaDios ~volve4 in that 
three hundred and eighey-s~ billiOD dollar settlement we 
beaM ~ II1\1ch about oar liol:' this year. Presic!.ent Cl111tO!1 
reviewed that deal an~ wanes the tobacco companies to pay 
even r40l<& money. 'rb", Attorneys Gene:l:'&l Gay XIi.gsett 
deserves a bresk because unlike the other tObacco oompanias 
it wascQO%pol<ative. 

. It B # 

For II r*4~""" _/If/roiIiIJI ~ IIIIr _.., __ r fa'" IlOw.n I'MS .Iffu. 
~""" ... IMot ____ "'''''''''''''kfll#t''.MJ'''''''''~''''''''~ Mr~ ............. ,...,.,"-__ t~ 
~l<1t.41".,.AWvwt. tic. tllS AlIfitI1lI~ It.-t~ __ ~~"~ 1oC........,,'r ... :...~,.(<< • .-... rI~ 
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The N1ghtl~ Buainess ~po~~ 
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Tran$(mpf 

Twenty staee A~t~eys Ge~erQl ~an~ ~be Whiee HeUse to 
g1"e Ligg .. t:t: Gro\ll:O !Special Conslde~elon 1~ che proposed 
cabacce saCclelftllnt. Li.gg-ect ",as t.he t:l.rsc 01: tbe nation's 
tobacoo oamp&niem to secels litlga~ion w:l.~h ~h8 states. 
The ACterneys ae.neral say lIiSIJ"cc shcu].d ne~ ha"e Co pay 
any IIIQney up front /Uld "hould be exeuaed fz-om IIWLking o.=al 
payments 01.8 ,long as ite market .. hlu'e remaindl belOW tbree 
percent:. Sbares of J;,igptt' s p=ea.t Breoke Group stoele 
were unchanged at 3 7/16 codal". 

# II # 

1W.~ff'r/1VI.,."","e. l1W/fotStl.ft1li$-'~_"""'_r~.(_. 
_~,...,,, IMrtr""""'~"'_"'''''''''''''''''''';'''''''''''''''''''''' ....,~~".~~,..",. ... ~ 
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SARD VERBINNEN & CO 

PlflLAllELf'WA INQUIRER - Augu.t lZ. 1997 

EDITORIALS 

Witness protection 
Whisrle.blowing ~obacco company deserves a break. 

'.: It "'.... a bCllltb brcokthruugb 
whan the orruggllng maker or LarkS. 
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DJN 11:26 White House Noncommittal On Liggett's Tobacco Exemption 

WASHINGTON (Dow Jonesl--The clinton administration was noncommittal 
towards a 'proposal by 20 state attorneys general that cigarette-maker 
Liggett Group Inc. be exempted from the payments envisioned under 
the tobacco deal. 

Twenty attorneys general have signed a letter saying Liggett 
should be exempted from the $368 billion in payments on the grounds 
that Liggett broke ranks ,with the other major tobacco companies 
and gave the states the information they needed to wring a deal 
from the industry. 

'we are aware of the letter. That is one of the issues being 
reviewed. by the Reed-Shalala group,' said deputy White House spokesman 
Barry Toiv, who is accompanying President Clinton on his vacation 
to Martha'S vineyard. 

Domestic Policy Adviser Bruce Reed and Health and Human Services 
Secretary Donna Shalala are in charge of the White House review 
of the tobacco settlement negotiated between state attorneys general 
and the tobacco industry. 

White House officials have repeatedly made the point that while 
the deal negotiated by the state attorneys general is a good starting 
point, the Clinton administration will make whatever changes it 
thinks are needed. 

Along these lines, Toiv reiterated that the financiai terms 
of the deal are sure to change because of a tax credit the GOP 
gave to the tobacco industry in the budget deal. The GOP made 
certain the tobacco industry will be able to offset the new $0.15 
cent a pack tobacco tax against the payments it will· make undsr 
the tobacco deal. 
"The settlement coats have not been established. Nothing has 

been established until it has all been settled legislatively,' 
Toiv said. 'But we are going to make sure the costs to the industry 
are not actually reduced,' he added. 

In the past, Reed has said the easiest way to offset the tax 
credit would be to raise the settlement prics by $50 billion, 
the expected value of the tax credit. 

However, some of Toiv's oomments indicated the Clinton administration 
never intended to allow the tobacco tax credit to benefit the 
industry even While it was agreeing to do sO with the GOP budget 
negotiators. 

'Our negotiators accepted this (tax credit I with the knOWledge 
that it could be dealt with in the future,' Toiv said. 

(ENDI DOW JONES NEWS 08-21-97 
11:26 AM 

0- 11 26 AM EDT 08-21-

~V.i.'" 



.' -t .. 

U:;/IJ/YH WJ::1l 17:~J FAX 202 6222633 

'. ' 

Memo To: 

From: 

Re: 

Bruce Reed 
ElanaKagan 
Cynthia Rice 
Josh Gotbaum 

Jon Gruber 

Liggett - see attached Jeremy Bulow editorial 

Politics is politics, but can't we do something about this? Billow's suggestion, which strikes me 
as reasonable on policy grounds, is to simply credit Liggett for their payments to states, and 
charge them the difference between their share of the national settlement and those state 
payments, An alternative, to reward their lead role, would be to do something like reward them 
for 2 times their state payments. But in any case it would be a much smaller loophole. 

This might be a bargaining chip to give away as well if we are trying to get industry back on 
board. 

• 
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Wall Street Journal, May 13, 1998 

A Sweet Deal for a Tobacco Executive 
By JEIt£M y BuLOW 

Which single person 'tands to benefit 
the most from passage of the Senate Com· 
merc.e CommHwe's recently approved to
bacco legislation? Surprisingly. the an· 
swer is not a tn.1 lawyer. though II is a 
man who's spent plenty 01 time In court
bankrtJptcy court, to be exact. Bennelt 
LeBow, conlrolllng shareholder of the 
Brooke Group Ltd., personally stands to 
"eam" hundreds of millions 0(' dollars a 
year if the bill becomes law. 

Brooke owns Liggett. which makes 
L&M, Lark aM Chesterfield cig-dretles. AS 
this newsp~pel· reported in 1993. Mr. 
LeBow pulled tens 01 millions of dollars out 
oC the company and used it to finance a 
lavish lifestyle, pushing Liggetl (0 the 
brink of bankruptcy. Under Mr. LeBow's 
leade",1ip, I.iggett', market share has 
Ctillen to 1.31* from I-ir.-. 

Hut this time Mr. LeBow has come up 
with a new way to gel money: have Con
gress give it to hIm. Under the Commerce 
Committee's bill, tobar!co companies are to 
pay higher ttl:<es on the sale of cigaTp.ttes, 
increasing to liS cents n l'8.ck in 1999 and 
S1.I0 a p.ck bellinning in 2003. I)ut Liggett 
has been made exempt rrom this tax, so 
long as it keeps its market share below 3%. 
Liggett .rg1l", that it deserves tile bl"eak 

lor turning over secl"et industry documents 
to the state attorneys general whose law
SUi\:i against tobacco companies spurred 
the current legislation. 

How much is this e)(emption 'worth? 
Even wjth the tax Increase, the treasurY 
predlc\:i cirarette sales 01 slightly ov.r 20 
billion pacl<s a year. So if Liggett kept pro
dUction down to GOO million packs (it sold 
322 million last year), it would enjoy a 
51.10 per pack, or 56GO milliOn, wst advan· 
tage over its competitors. TO keep this in 
perspective, note that cigarette manuJac· 
turing costs are about 20 cenl, per pack. 

If Liggett only adds • doll.r to its price 
when all other manufacturers wUl be 
lorced to raise price, by S1.10. Liggett 
should easily be able to get its 3', share. 
And the dollar a pack would fall directly to 
the bottom line, increasing Liggett's pre· 
t." Pl"oUts by $600 million per year. Liggett 
has agreed to pay 27'Y, of its future prortts 
in settlement of Its health care litig.tion 
with the slates. and Mr. LeBow owns 51.5% 
of Brooke, so his share of the bounty wUl 
come to $225 million per year. The state al· 
torneys general. who must not have un· 
derStoocl the implications. of this provtsion. 
agreed to lobby for the Liggett exemption 
as part of their latest deal with the com· 
pany, announced March 12. 

Perhaps because of the possibility of 
such a bonan .. , Brooke's stock·market 
value has risen from a low of $31 mUlion 
(52 a share) • year ago to roughly $200 mu· 
lion today. despite the company's precipl· 
tous operating decline. If Congress comes 

to its senses. the 
deeply lndeble!1 com· 
pany will be worth 
nothing. But if the bill 
passes as is. BroOke 
would be worth at 
least fiVe times its 
current price. 

Side by side wiUI 
lbe Liggett proviSion 
Is another, potentially 
more destructive pro
posal, encouraging 

Bennet! LeBow the 100 or so sman cig· 
arette manufacturers and importers in the 
country to Increase production. WhIle they 
.re not given as Juicy a deal a9 Liggett, 
they only have to pay 25% of the $1.10 on 
the lirst 150 million pacl<S they sell and 50% 
on the next 150 million. So • small manu· 
facturer. currently selling just a few mil
lion packs, will he able to cranl< up pro
duction and sell lip to 150 million packs for 
80 cents a pack less than any 01 the majors 
can charge for generic Cigarettes. 

These firms currently sell only one out 
01 every 1,000 cigarettes in the U.S .• bUll 
predict they (and some new entrants) will 
soon be selling billions 01 pacl<s per year if 
the new law is passed, nooding lhe market 
With cheaper Cigarettes whUe destroying 
the bUSinesses of the major companies. As 
• bUSiness school prolessor •. my advice lor 
aspiring young entrepreneurs will be: 
Start a smn.lI cigarette company. 

ML nztwUI is II p7v/esS01' 0/ economics at 
SUlTt/Ord Busi.cs, ScIlool. 
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tt'!~L .. Bruce N, Reed 
}::!''' "~,, 11/13/97 05:03:42 PM 
, 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: tobacco factoid of the day 

you'll enjoy this", 
---------------"""---- Forwarded by Bruce N, Aeed/OPD/EOP on 11/13/97 05:03 PM --------~------------------

Jerold R. Mande 

11/13/97 04:32:23 PM 

Record Type: Record 

To: Bruce N, Reed/OPD/EOP 

cc: 
Subject: tobacco factoid of the day 

I know you have been staying up nights worrying about Liggett's fate, The President has received 
a letter from concerned AGs, The following fact should then be an enormous relief to you, On" 
9/17 I invested an imaginary $1,000 in PM, RJR, Loew's, BAT, Brooke, and UST, As of today, I 
still have roughly $1,000 in each company except Brooke, Liggett's parent, At close today, the 
Brooke stock is worth $1,870 or roughly a 90% return in less than 2 months, Do you think I 
should ask Treasury for analysis of why this happened? 
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STATE ATTORNEYS GENERAL 
A Communication From the Chief Legal Officers 

Of the Fonowing States 

August 19, 1997 

1'iA/(1D1iJr11J8 (702) 456-29113 
tIIt4 U.s. Mllil 

Mr. Bruce Lindsey, Deputy Counsel to the President 
The White House 
1600 PennsylvlUlia Avenue 
Second Floor, West Wing 
Washington, D.C. 20502 

Re: Attomr;y C'renem! Tpbacco Litigation 

Dear Broce: 

We are writing with respect to the proposed tobacco resol)ltion. 

On March 21, 1997,1 twenty-one oftJie Attorneys General signed a settlement agreement with 
Brooke Group, Ltd., Liggett & Myers and the Liggett Group (collectively referred to II:; "Uggett"). 

The linchpin ofthe agreement was (1) an admission by Liggett that smoking c:auses health 
problems, including lung cancer, heart and vascular disease and emphysema, (2) an admission that 
nicotine is addictive, and (3) an acknowledgment that the industry haA targf;ted children. No tobacco 
company had pubUcIy admitted any ofthesc important points and aU were vigorously contesting each 
of these filets in litigation and in all other public statements. Indeed, these tac:ts have been bitterly 
contested by the industry fOr over tbrty years. Since the settlement, Liggett's CEO, Bennet leBow, 
has testified that nicotine is addictive and that smolcing causes cancer and other diseases. All ofthese 
statements are unprecedented coming from a.member of the tobacco industry. 

Subsequently. certain OIlier states also setIlcd with Liggclt. 
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Moreover, since entering into its settlements, Liggett has taken rrumerous significant aetionc 
which have demonstrated its utmost good f8ith in breaking wi~ past tobacco industry conduct. 
Those actions involve not only cooperating with the Attorneys General and others in lawsuits against 
the other tobacco companies, but also assisting public health groups and govermnental entities in 
seeking to resolve smoking and health issues. These actions go well beyond the letter of Liggett' S 

settlement agreements. For example: 

• On June 12, 1997, Bermett LeBow testified before the Massachusetts Department of 
Public Health in filvor ora Massachusetts' state law tIutt would compel the tobacco 
companies to disclose the ingredients in cigarettes on packaging. The other tobacco 
companies strongly oppose this legislation. 

• On July 21, 1997, Bennett LeBow testified, as a plaintiffs' witness in the flight 
attendants' class action against the tobacco induSltry in Florida (a case that Uggett 
has not settled), that smoking causes various di!leaSes and that anoking is addictive. 
No tobacco company executive had ever testified to these important points. In filet, 
the tobacco companies continue to contest these filcts in pending litigation and 
elsewhere, notwithstanding their promises in the proposed global resolution. 

• Liggett has filed tobacco industry joint-defense privileged documents with various 
courts around the country, along with memoranda explaining why Liggett believes 
these select documents should be produced to the Attorneys General over the 
privilege claims of the other tobacco companies. Certain of these important 
dOCUments have just been made public in the State of Florida' s lawsuit. 

• Liggett conducted for the benefit of the Attorneys General and their outside counsel 
a tour of Liggett' 8 manufilcturing plant along with an informative discussion 
coneernlng the process of manufacturing cigarettes, and has GCheduled the same for 
representatives from the United States Department of Health and Human Services. 

• Liggett has made various currently-employed scientists and researchers available for 
informational interviews conducted by the Attorneys General and their outside 
counsel. 

• Liggett is working with FDA officials and public health and tobacco experts 
(including Dr. David Bums) on various critical smoking and health issues and on 
developing means for their long-term resolution. 

1129.10 Olli~ LT1ltXIC 
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• Liggett has assisted, and continues to assist, the Fedetai Trade Commission, the 
Department ofJustice, Congressional staffmembers, State agencies IUId officials and 
others in their various investigations of the tobacco industry. . 

Liggett is therefure fulfilling its agreement to tum State' 5 evidence, whieh includes waiving 
the attomey-client privilege and providing witnesses to the states. 

Uggett' s undertakings were oignifiCllnt and are believed by many of us to have been a filctor 
in the willingness of the indll5try to discuss resolution. 

Under the settlement agreement with the Attorneys General, Liggett is required to pay to the 
settling states as follows: 

6.3 Subject to the terms of this Agreement, Liggett shall make the 
following payments: 

6.3. I. An initial payment of$25 million due 120 days from the date 
of a Future Affiliate Transaction; and 

6.3.2. Subject to the provisions of Sections 6.6 - 6.12, payments. 
each equivalent to 25% of Liggett' s Pretax Income, due 120 days 
after the end of each fiscal year of Liggett. The first payment shall be 
made with respect to the·first fun fiscal year commencing after the 
date of this Settlement Agreemenl 

6.4 Liggett shall pay the reasonable and necessary expenses of the 
administration, allocation, and distribution of the Settlement Fund; 
provided that Liggett shall not be obligated to pay more then $1 
million in any year for such expenSes. 

6.5 Since the Settling Defendants are providing historic and valuable 
cooperation and other considerations under this AgrecIl1ent and the 
Mandatory Class Agreement, the amounts payable hereunder to the 
Settlement Fund sha1I represent the maximum amounts payable to the 
Settlement fund under this Agreement and the Mandatory Class 
Agreement. 

In recognition of the valuable eontn'bution of Liggett Section 5_1 of the settlement Agreement 
provides: 

11~.tO(lI65Lm.noc 
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S.1 Effective upon the exec:ution hereof; the Attorneys Genens1 and 
their respective counsel. each agree <a> to exercise beat efforts to 
ensure that the financial terms, financial obllgatiollll or financial 
conditions of any Global Settlement are no more onerous on. or less 
favorable to, Brooke Group and Liggett than the financial terms, 
financial obligations or financial conditions of this Settlement 
Agreement, and (b) to issue a public statement substantially in the 
following form and substance: 

The historic settlements entered into by Liggett, whereby Liggett has 
agreed, among other things, to provide full cooperation to twenty
three Attorneys GcneraJ and to consent to FDA regulation of tobacco 
marketing, are a major advance in our efforts to prevent smoking by 
children and adolescents and to ensure that the tobacco industly 
markets its products lawfully. Accordingly, the undersigned 
Attorneys General will use their best efforts in Congrl!!lll and 
elsewhere to ensure that any such industry-wide resolution provide for 
financial teTmll for liggett that reflect appropriate recognition of 
Liggett's cooperative efforts. 

The terms of the proposed industry wide resolution requires Liggett to make payments far in 
excess of those required by the Attorneys' General settlement. The Attorneys General who settled 
with liggett believe that liggett deserves ·special consideration with TI!!lpect to the financial terms of 
the proposed resolution. Because of Liggett's valuable role and its willingness to turn State's 
evidence and with liggett" s permission, we suggest that Liggett' 8 financial obligations be as follows: 

Liggett shall have no obligation with respect to the S 1 0 billion up 
front payment. 

Liggett shall be excused from any of the required per year pllymems 
to the extent that its market share is not more than 3%. 

To the extent that Liggett'.~ shares ever exceeds 3%, it shall be 
required to pay its share of the annual payments required by any 
legislation on the amount over 3%2. 

l Liggett hao ~ thal it will match any mandolooy price increase imposed on tobacco companies as part of tile 
legislation. Thus, Liggett would maintain its historic price diff~ and would not be able 10 tJ!lre advantage Of 011= 
componies as a result of its different financial obligations. 

1129.160165 1.tR.(X)C 
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We were unable to get the industry to agree to this proposal, but feel strongly that Liggett 
deserves special consideration for turning State' $ evidence and for making the historic admissions 
Liggett has made. 

We would be glad to discuss this with you further and request the opportunity to do $0. 

~et&</ 
Grant Woods 
Attorney General of Arizona 

Attorney General of CoMecticut 

~ .rA·"?? 
~;onster 
Attorney General of Hawaii 

~~C?'> ey A. odisett 
:mey General of Indiana 

Cm,WJy .5..krJ(.. 
carta 1. vall 
Attorney General of Kansas 

«~~~arg~er;:=-
Attorney General of Massachusetts 

I129JOOI~LTk.DOC 

Sincerely, 

~I]...JA:~ 
Robert A Butterworth 
Attorney General of Florida 

Attorney General ofnJinois 

C--:;liin~ 
lomer 
Attorney General ofIowa 

~' .. mfJ ,,"'- 5J. 
. seph Curran, Jr. I? 

Attorney General of Maryland 

MilCeMoore 
Attorney General of Mississippi 
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t.u.....~ 
Peter Vemiero 
Attorney General of New Jersey 

~d. .. t 
Drew Edmomlscn 
Attorney General ofQkiahoma 

tJ~Mo,.1a-
Dan orates 
Attorney General of Texas 

LCIL 
Dennis C. VIIQCO 
Attorney General of New York 

~~ 
Hardy Myers . 
Attorney General of Oregon 

~H'= 
Attorney General of Utah 

~~~ /V.McGf~r. 
Attorney General of Washington Attorney General of West Virginia 

cc: Honorable Phil Carlton (viajacsimile (919) 827-5487 and mail) 
Post Office Box 67 
Pinetops, North Carolina 27864 

Mark Kasowitz, Esq. (viafacstmile (212) 506-1800 and mail) 
Kasowitz, Benson, Torres & Friedman 
1301 Avenue of the Americas 
New York, New York 10019 

A facilitatioo service provided by the National Association of Atlmneys General. 
750 First SIroet. NE. Suite 1100 

Wasbingtcc. D.C. 20002 
phone:(202)326~ 

fllK: (202) 408·7014 

1129.1001M L'T1lDO(: 
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The Case for Liggett , 

The Liggett Group is the nation's smallest "major" tobacco company with less than 2 percent of 
the cigarette market. Liggett has entered legally binding settlement agreements with the 
Attorneys General of twenty-five states to settle pending suits over tobacco related issues. Now 
the nation's largest tobacco companies want to void Liggett's settlement agreements, and require 
Liggett to comply instead with the terms they have negotiated in their recent memorandum of 
understanding or "global settlement." Liggett did not participate in these latter negotiations, and 
it would take an act of Congress to preempt Liggett's agreements. 

In its settlement agreements with the states, Liggett has agreed to: 

• turn over all documents related to tobacco and public health and renounce all 
attorney client and joint defense privileges pertaining to Liggett's documents and work 
products. To prevent full disclosure to the courts and the Congress, Phillip Morris and 
R.J. Reynolds are suing Liggett. 

• unfettered regulation by the Food and Drug Administration, and to compliance with 
FDA regulations covering the sale, distribution,marketing and advertising oftobacco 
products to children and adults. Again, this is in sharp contrast to the settlement 
negotiated by the major tobacco companies. 

• admit to the health risks associated with and addictive nature of smoking, and 
include these warnings on its labels. Only four days after the "global settlement" 
agreement was announced, lawyers for the major tobacco companies attacked Liggett for 
statements regarding the health risks and addictive nature of tobacco, and shortly after, 
refused to answer questions relating to tobacco addiction in the first hearings held before 
Congress. 

• renounce advertising aimed at children and any attempt by firms to expand their 
underage market share. Liggett has far less than .02 percent of this market, and has 
endorsed legislative proposals which would impose severe economic penalties on any firm 
which does not reduce its share of the youth market. Furthermore, Liggett has agreed to 
raise its prices to prevent any advantage in the youth market. 

• pay 27Y. percent of its annual pretax income to settle its liability. Liggett would pay 
its taxes under current law. In contrast, major companies are asking Congress to change 
current law to allow deductions for punitive damages, thereby enabling companies to 
claim huge net operating losses on a carryover basis. 

Liggett's Treatment Under the Global Settlement: 

If Liggett chose not to participate in the global settlement as written, it would go into bankrupcy 



immediately. Under the so-called global settlement, a nonparticipating manufacturel;would: 

• receive no civil liability protection 

• pay each year 150% of their would be share into escrow for 35 years. This payment would 
be in addition to Liggett's obligation to pay 27.5% of pretax profits. 

• receive no civil liability protection for the company's distributors, thereby effectively 
eliminating any distributor willing to carry the company's product . 

Even if Liggett accepted the agreement as written it would face bankruptcy-- " a certain death 
sentence (USA TODAY, 6/23/97); "they're going to get killed," (Bloomberg, 6/20)- because it 
cannot make the volume based ( rather than profit based) payments required by the settlement. 
Liggett's vulnerability was well understood when Liggett negotiated with the states, and well 
understood by the major tobacco companies when they negotiated a new agreement without 
Liggett at the table. 

Why Liggett's Agreements with the States Should Be Honored: 

In essence the major tobacco companies, through the global settlement, are asking Congress to 
legislate a "taking" of Liggett's legally binding settlement agreements with the states. 

Nearly two years ago, Liggett realized that the cigarette industry needed to break with its past and 
admit to the health hazards posed by its products. Liggett made its documents available to the 
courts and accepted its responsibility to protect the public health. In return, Liggett was given 
a stiff payment system which nonetheless allowed the firm and its workforce survive. These 
agreements were fair, equitable, and legally binding; and they have served the nation well. 

Once Liggett led the way, the other major tobacco companies agreed to settle their liability. But 
they have made far fewer commitments to protect the public health and have taken every 
opportunity to hide the record from the courts, Congress, and the American people. 

All Wall Street analysts agree that the global settlement as written will bring a huge windfall in 
stock value for major tobacco firms, ..... while Liggett will suffer grievously. It would be an 
ironic and tragic outcome if the one firm which ''blew the whistle" and brought the others to the 
table- the one firm which the President has said "told the truth" -- was put out of business while 
every other major firm prospered. 

When whistleblowers testify before Congress, the American people expect them to be protected, 
and they are. Congress must do no less for Liggett and its workers. 
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The Proposed Global Deal vs. The Liggett Settlement 
The Case for Liggett 

Proposed Global Deal Liggett Agreement and Contract 

The Parties: The Parties: 

The proposed global deal (the "Deal'J between the The Liggett Settlement AgreementIContract (the "Liggett 
Allorney. General of 36 states and Philip Morri., R.J. Selllement'J between the Allorney. General of25 .tat .. and 
Reynold!, Brown & William.on, Lorillard, and United States Liggett & Myers, Inc., The Liggett Group and Brooke Group 
Tobacco is not a binding agreement among the parties to Ltd ('Liggett'J i. binding on the pariies to tenninate fonnally 
tenninate formally litigation but is merely an outline for federal litigation and does not advocate or require federal legislation. 
legi.lation. The two largest c;garelle companies and one Liggell representJ 1.6 percent of the United States cigarette 
smokeless tobacco company, representing 70 percent of the market. 
market of their respective industries. represented the entire 
tobacco indu.try. 

FDA Regulation: FDA Regulation: 

The Deal would limit severely the FDA's authority to Under the Liggell Selllement, Liggell agreed to unfellered 
regulate tobacco and lobacco products. By mandating regulation by the FDA and to comply with all of the 
heightened .tandard! of proof and burdensome regulatory Administration's currently proposed regulations covering the 
requirementJ, the Deal effectively prohibitJ the FDA from sale, di.tribution, marketing and adveriising of tobacco 
restricting hazardoUJ contents of cigarettes, including niCOline, productJ to children and adultJ. The Liggell Selllement does 
for at least 12 year •. not affect the standards of proofimpo .. d on the FDA. 

Payment Requirements: Payment Requirements: 

The payment provisions of the Deal would bankrupt.mall The Liggell Settlement was negotiated to provide the states 
non-participating companies such as Liggett. At a minimum, and others the fond! needed to address .moking-related hanns 
Liggett's first year payment under the Deal would be at least while preventing the insolvency and bankruptcy ofLiggell. 
150 million dollars. Liggett pays 27-112% of its pretax profitJ to the senlementfond. 

Tax Subsidies and Loopboles: Tax Subsidies and Loopholes: 

The Deal creates new tax loopholes allOWing all paymentJ The Liggell Senlement doe. not create any new tax 
by tobacco companies to he tax deductible as normal business loophoks or .ub.idies for Liggell. Liggell will continue to pay 
expenses. Big tobacco companies will he able 10 carry hack taxes under curren/law. Liggett i3 a small company and hQ3 
large net operating 10 .... and get multi-billion dollar refund! limited or no profit from prior year •. No huge refond is 
to defray upfront ex pen.... Thi. allow. companies to go back available from Net Operating Losses that would be generated 
years and reclaim huge tax payments in very profitable years. by the Deal through new tax loopholes. 
The total refond in the first year will be billion. of dollars. 

Public AdmIssions: Public AdmIssions: 

The Deal does not reqUire any public admissions by the Under the Liggell Selliement, Liggell agreed to admit 
tobacco companies regarding the troe nature a/tobacco. the publicly thai smoking is addictive, causes ,serious health 
causal link 10 serious health problems, and the laci tobacco problems, and thai tobacco companies u.sed youth-targeted 
companies targeted its marketing /0 children. Under the Deal advertising and marketing. 
tobacco companies would be pennitted to stale they "do not 
necessarily agree" with the Deal's provisions. 
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Propo.ed Global Deal Uggett Agreement and Contract 

Document Di.closure: Document Di.clo.ure: , 

Under the Deal, the tobacco companies are not required /0 Under the Liggell Selliement, Liggell has agreed 10 tum 
make fuJI and complete disclosures. Failure /0 disclose these over all documents related to tobacco and public health and 
documents makes a set of recommendations 10 forgive past renounce all attorney client and joint defense privilege and 
practices and set health care policy into the 21D century work product protections pertaining /0 Liggett's documenl8 
impossible. andworkproduct.s. BUI so far. these documents continue to be 

concealed from Ihe public, press, regulatory bodies, health 
officials and Congressional authorities because of Philip 
Morri. and R.J Reynolds lawsuits. 

Umitation. on Current and Future Legal Actions: Umitation. on Current and Future Legal Actions: 

The Deal provides significant and unprecedented legislative Under the Liggell Selliement, Liggell does not receive any 
protection from currenl andfuture litigation. The Deal would legislative protection from litigation. Liggell is slill required to 
eliminale attorneys general actions, class actions, and sellie each action brought by each allomey general in every 
"addiclion "/dependency lawsuits; would cap compensalory state. Ta date, Liggett has settled with 25 states and continues 
damages; change the rules of evidence; and would restrict third to negotiate with others. 
party payor claims and claims by individuals. 

Youth Smoking: Youth Smoking: 

The Deal has meager youth smoking reduction targets and Liggett has a minuscule ponion of the youth smoking 
provides the tobacco companies too many loopholes to avoid mariret(,02 perent), is committed to reducing youth smoking, 
strict compliance. Under the Deal youlh smoking must be and does nol larget Its advenlslng to children. Liggell has 
quantified to include only daily users of tobacco products, and agreed to suppol1 and will not challenge the FDA's regulations 
there are caps on the penalties for failing 10 meet the look-back concerning the sale of Cigarettes to children and adolescents. 
targets. Andfinally, companies cannot be fined if they allempt Additionally, Liggett has endoned the Waxman billihat would 
In good faith 10 meel the targets but fall - which in effeci provide a one dollar per pack penalty on any company Ilral 
reduces the economic incentive for the tobacco industry to does not reduce its youth smoking and has agreed to raise its 
reduce youth smoking. prices to prevent any advantage in the youth mark£t. 

Advertising and Marketing: Advertising and Marketing: 

The Deal would eliminate traditional forms of tobacco Liggett has agreed to comply with the FDA's advenising 
advertising and marketing but would still allow other forms of restriction.! and also instructed its advertising and marketing. 
advenising and marketing. people to avoid scrupulously any and all advertising or 

marketing which would appeal to childre'! or adolescents. 

State Preemption: State Preemption: 

The Deal would place severe limitations on the power of the The Liggell Settlement does not limit the power of the states 
state.! to regulate tobacco product ingredients and nicotine. to regulate tobacco or tobacco products. 

Respecting Uggett'. Settlement: Respecting Uggett'. Settlement: 

In negotiating the Deal. the big tobacco companies insisted Under the Liggell Selliement, the Allorneys General 
on nUllifYing the Liggett &lIlement. commilled to ensuring Liggelt fair treatment under any global 

agreement. 



THE PROPOSED GLOBAL TOBACCO DEAL SHOULD PROTEC]: THE 
INTEGRITY OF THE LIGGETT SETTLEMENT 

The proposed Global Deal between the Attorneys General of36 states and Philip Morris, R.J. 
Reynolds, Brown & Williamson, Lorillard, and United States Tobacco is a proposal for federal 
legislation to address the societal problems caused by the use of tobacco products. This ground 
breaking proposal, although laudable for its public health goals, fails to address adequately and 
fairly, pre-existing tobacco company settlements. The Liggett Settlement is a binding agreement 
regarding pending tobacco litigation between Liggett and the Attorneys General of 25 states and 
addresses the very public health goals and related issues in the Global Deal, but the Global Deal as 
proposed raises serious constitutional and public policy issues. 

Any legislation enacting the Global Deal must protect the Liggett Settlement to avoid 
Fifth AIitendment issues. Contractual agreements like the Liggett Settlement have been considered 
as contract rights by the Supreme Court. The Supreme Court recognized in Dames & Moore v. 
Regan that a suspension of a legal claim under a contract may constitute a compensable taking of 
private property. If the Global Deal is implemented as proposed, Liggett's contractual rights will 
not just be suspended but may be abrogated retroactively. In United States v. Security Industrial 
Bank the Supreme Court said that the destruction of property rights by retrospective federal 
legislation is to be avoided because such legislation can raise "difficult and sensitive questions 
arising out of guarantees of the Takings Clause." The Liggett Settlement must be protected in any 
legislation implementing the Global Deal in order to avoid the destruction of its property rights 
through retroactive legislation. 

Legislation enacting the Global Deal that does not protect the Liggett Settlement raises 
fundamental Due Process issues. Unless the Global Deal legislation protects the Liggett 
Settlement, it will not meet the fairness and rational legislative purpose requirements of the Due 
Process Clause. The Due Process clause of the Fifth Amendment to the Constitution includes the 
requirement of fairness. In Bolling v. Sharpe, the Supreme Court recognized that the Due Process 
clause "stem(s) from our American ideal of fairness .... " Due Process also requires that the 
retrospective aspect of legislation "is itself justified by a rational legislative purpose. Pension 
Benefit Guarantee Corp. v. R.A. Gray & Co. In addition, the Global Deal recognizes that its 
implementation "may require [the parties) to act (or refrain from acting) in a manner that they might 
otherwise claim would violate state and federal constitutions" and suggests that the parties be forced 
to waive their constitutional rights - a proposition of questionable validity that raises serious 
constitutional and policy concerns. 

Fairness requires that the implementation of the Global Deal respect Liggett's 
Settlement: 

a The Liggett Settlement forced the big tobacco companies to negotiate the 
Global Deal. However, the Global Deal could destroy the Liggett Settlement 
which in tum would bankrupt Liggett, while doubling the market values of 



big tobacco stocks and enriching their officers. It would be fundamentally 
unfair for Congress to be an unwitting accomplice to the attempts by big 
tobacco to retaliate against Liggett for its ground breaking agreement. 

Liggett has waived irreversibly its attorney-client privilege and turned over 
Liggett documents, Liggett-privileged documents and so-called joint defense 
documents to the courts. So far, these documents continue to be concealed 
from the public, regulatory bodies, Congress, and health officials because of 
Philip Morris and RJ. Reynolds lawsuits. 

Under the Liggett Settlement, Liggett agreed (I) to admit publicly that 
smoking is addictive, causes serious health problems, and the tobacco 
companies used youth-targeted advertising and marketing, (2) to announce 
and make adult smokers aware of the health risks and addictive nature of 
smoking, including the warning label, "Smoking is Addictive" (labels which 
are already being used), (3) to have Bennett LeBow, CEO of the Brooke 
Group, make public statements that smoking causes health problems, (4) that 
marketing toward youth is banned in the Liggett Settlement, including the use 
of cartoon characters, and (5) that it would be bound fully by the FDA's 
regulations on the sale, distribution, and advertising of tobacco and tobacco 
products to children and adults (and unlike the Global Deal, the FDA is not 
required to use extraordinary or heightened standards of proof or meet 
burdensome regulatory requirements before it can take action under existing 
or future law). Liggett has fulfilled these requirements and has continued to 
rely substantially on the commitments made under the Liggett Settlement. 

D Under the Liggett Settlement, Liggett also agreed to (I) pay 27-112 percent 
of its pretax income, (2) pay the reasonable and necessary expenses, up to $1 
million per year, of administering the settlement fund, and (3) adjust 
payments annually according to changes in market share. No legislation is 
required to effectuate the Liggett Settlement. 

The Global Deal provides for the application of punitive measures for "non-participating" 
companies like Liggett, which is clearly an unfair attempt to coerce Liggett into abandoning its 
Settlement. 

In a recent case, u.s. v. Wins/ar, the Supreme Court held the U.S. liable when a private party, 
which had changed its position in reliance on prior government inducements, was bankrupted as a 
result ofa Congressional reversal of the prior government's act. In the present instance, Liggett will 
be bankrupted if the legislation enacting the Global Deal does not protect its settlement. Liggett 
settled its lawsuits in good-faith reliance on the ability of the judicial system to enforce its 
settlement, and it would be fundamentally unfair for -Congress to change the rules of the game, 
especially since the Global Deal would not have occurred without the Liggett Settlement. 
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The retroactive destruction ofthe Liggett Settlement by the Global Deallloes not have 
a rational legislative purpose. The Liggett Settlement contracts have been incorPorated in state 
and federal judicial decrees. Unless the legislation which implements the Global Deal protects the 
Liggett Settlement, it will violate the principle of res judicata. Retrospective legislation that voids 
settlements is contrary to the public interest in encouraging settlements, and legislation of this type 
will substantially inhibit future settlements. 

Retrospective legislation which impose liability beyond amounts established by a pre
existing settlement or settlements is not a "rational measure to spread the costs" among those who 
have benefited from past acts (as was the justification for the retroactive application of the Black 
Lung Benefits Act of 1972. See Usery v. Turner Elkhorn Mining Co.), nor is it justified by the need 
to preclude action during the pendency of the legislative process (as was the case in PBGC v. Gray). 

Any legislation enacting the Global Deal which obviates settlements by imposing costs over 
those fixed by the Liggett Settlement would have similarities to the provisions of the Railroad 
Retirement Act of 1934 that created pensions for employees who had been compensated fully. This 
requirement was invalidated in Railroad Retirement Board v. Alton R.o Co., and the PBCG v. Gray 
decision recognized that this decision may remain applicable. 
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